
Requestfor ClassDeviations From the FAR
For

TRICARE Next Generation Managed Care Support Contracts

1. CONTRACTING AGENCY: Officeof theAssistantSecretaryof Defensefor Health
Affairs, TRICAREManagementActivity (TMA), Acquisition Management& Support(AM&S),
Aurora,Colorado.

2. PROPOSEDDEVIATIONS: TheTMA requestsclassdeviationsonly for thecost-
plus-incentive-fee(CPIF) portionoftheacquisitionfor theTRICARE next generationManaged
CareSupportContracts(MCSCs)from:

a. FAR 17.206(a),whichrequiresthat, in awardingthebasiccontract, the
ContractingOfficer shallevaluateoffers for anyoption penodscontainedin thesolicitation
whenit is likely that theGovernmentwill exercisetheoptions;

b. FAR 15.404-l(d)(2),whichrequiresacostrealismanalysesperformedon all
cost-reimbursementcontractsto determinetheprobablecostofperformanceforeachofferor;

c. FAR 52.216-10(b)(1),IncentiveFee,aclauserequiredby FAR 16.307(d)
in solicitationsandcontractswhenacost-plus-incentive-feecontractis contemplated,which
requiresthat targetcostsbe “initially negotiated”without allowancefor a negotiatedpre-set
contractformulato establishtargetcostsin option yearsasa defaultwhennegotiationsare
unsuccessful.

e. FAR 52.216-7,AllowableCostandPayment,aclauserequiredby FAR
16.307in solicitationsandcontractswhenacost-reimbursementcontract(otherthana
facilitiescontract)is contemplated,which is deemedinapplicableandincompatiblewith the
proposedTRICARE nextgenerationMCSCs.

3. AUTHORITY: TheDirectorofDefenseProcurement,Officeof theUnderSecretaryof
Defense(Acquisition,TechnologyandLogistics) is theapprovalauthorityfor classdeviations
underDFARS201.404(b)(i).Theproposeddeviationsmeetthecategorizationsfound in FAR
1.401(a)regardingacquisitionactionsinconsistentwith theFAR.

4. DESCRIPTION OF DEVIATIONS:

a. Theproposeddeviationfrom FAR 17.206(a)would permittheContracting
Officer to awardthebasiccontractwithout an evaluationof healthcarecostsfor all option
periodsalthoughit is likely thattheGovernmentwill exerciseall options. Underthe
proposeddeviation,awardoftheTRICARE contractswould bemade,consistentwith



authorityunder10 Usc 1073a,on thebasisof “bestvalueto theUnited Statesto the
maximumextentconsistentwith furnishinghigh-Qualityhealthcarein a mannerthat
protectsthefiscalandotherinterestsof theUnited States.” (Emphasisadded) To protect
the fiscal andotherinterestsoftheGovernment,it is proposedthattheSourceSelection
Authority onlyconsidertheevaluatedtargethealthcarecostsfor the initial 12-monthoption
periodfor the cost-plus-incentive-fee(CPIF) portionofthecontracts. As detailedbelow, the
bestvalueanalysisshallalsoincludeevaluationofall othercontractcostsand profit aspart
of theadministrativefixed pricesofferedfor all contractoptionperiodsaswell asthe
proposedCPIFunderwriting(target)feefor all optionperiods.

b. Theproposeddeviationfrom FAR 15.404-l(d)(2)would permit awardof
contractswithoutanevaluationoftheprobablehealthcarecostsofperformanceunderthe
CPIF portionofthecontractfor eachofferor for all optionperiods. As detailedbelow,acost
realismanalysiswould includean evaluationoftheprobablehealthcarecostsàf
performanceundertheCPIF portionofthe contractfor eachofferorfor only thefirst 12-
monthoptionperiod.

c. Theproposeddeviationfrom FAR 52.216-10(b)(l) wouldpermit useofadefaultcontract
pre-setformulato determinethehealthcaretargetcostsin optionyears2 through5 in the
eventthepartiesareunableto reacha negotiatedagreementasto thetargetcostforagiven
optionyear.As detailedbelow, it is ourintent thatthetargethealthcarecostsfor all periods
afterthefirst optionperiodwill benegotiatedprior to exerciseofeachoption. In theevent
thatthepartiescannotagreeuponatargetcostfor agivenoptionperiod,however,thetarget
costwill bedeterminedby apre-setformulaspecifiedin thecontract.

d. Theproposeddeviationfrom FAR 52.216.7 includes:

1) RedraftingFAR 52.216-7(a)(1)to changethefrequencyofpaymentsfrom
onceevery2 weeksto everyGovernmentbusinessdayandto deleteFAR 52.216.7(a)(3)
on interim financingpaymentsasunnecessaryin view of theauthorizedfrequencyof
payments;

2) Redrafting(b) ReimbursingCoststo accuratelyreflectthereimbursement
methodsunderthis contractand includingspecificdefinitionsfor “allowablecosts”
uniqueto this contract;

3) Deleting(c) SmallBusinessConcernsasnotapplicableto theCPIFcontract;

4) Deleting(d) Final IndirectCostRatesasnot applicableto theCPIFcontract;

5) Deleting(e)Billing Ratesasnot applicableto theCPIFcontract;

6) Deleting(t) Quick-closeoutproceduresasnotapplicableto theCPIFcontract;

7) Redrafting(g)Auditsto includeadefinition of auditsapplicableto the~PIF contract;
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8) Deletingtheprovision in (h)Final Payment(2) regardingreasonableexpenses
incurredby theContractorfor securingrefunds,rebates,credits,orotheramountsasnot
applicableto theCPIF contract.

5. SIGNIFICANT EFFECTS: Thedeviationswill not havea significantcostor
administrativeimpacton contractorsorofferors.Thedeviationwill simplif~’theadministrative
processby which offerorswill draft costproposalsundertheCPIFportionofthesolicitation.
The only deviationthat impactstheadministrationphaseoftheacquisitionis thedeviationfrom
FAR 52.216.7. That deviationwill resultin an acquisitionclausewhich is specificallytailoredto
theuniqueaspectsoftheTRICARE nextgenerationofManagedCareSupportContracts. It is
anticipatedby TMA thatthedeviationwill lower thecostsofadministrationfor thecontractor.
Thedeviationwill clearlydefineallowablecostsundertheCPIFportionofthecontract
consistentwith thecontractmethodologyadoptedto complywith statutoryrequirementsfor
contractorfinancial underwritingofthedeliveryofhealthcare. Reimbursingthedirecthealth
carecostsis simplified by deletingsomeoftherequirementsin FAR 52.216-7whichare
inapplicableto thefinancialunderwritingconditionsof this contract. Paymentsto thecontractor
will beexpeditedby alteringtheFAR clausetherebyreducingcostsincurredby thecontractor
resultingfrom delayedreimbursementof applicablehealthcarecosts. Thedeletionofthe
provisionfor allowablecostfor securingrefunds,rebatesandcreditsorotheramountsis
appropriatesinceall suchcostswill be includedin thecontractors’pricesfor administrative
servicesunderthe fixed-price(requirements)administrationportionofthe contracts.

6. TIME PERIOD: Therequestedtimeperiodfor theFAR deviationswill befor
thedurationof theacquisitionof theTRICARE nextgenerationofManagedCareSupport
Contracts.TMA intendsto awardthesecontractsfor a basicstart-upcontract,with 5 option
periodsof 12-monthseachfor thedeliveryof healthcare.

7. PREVIOUS DEVIATIONS: TheseFAR deviationshavenotpreviouslybeen
requestedorapprovedfor TMA acquisitions.

8. FEDERAL REGISTER PUBLICATION: Theproposeddeviationshave
notbeenpublishedin theFederalRegister;therefore,TMA is not providingan analysisofthe
FederalRegistercomments.

10. RATIONALE FOR REQUEST: The deviationsrecognizetheuniquenatureof
TRICARE acquisitionsunderwhichcontractorsarerequiredto financiallyunderwritethe
deliveryofhealthcarefor an unenrolledbeneficiarypopulationunderastatutoryentitlement
programandunderwhichthecontractorsarerequiredto deliverhealthcarethroughcivilian
healthcareprovidersonly whensuchhealthcareis nototherwisedeterminedto be available
throughmilitary healthcarefacilities. This typeofcontractis not consistentwith commercial
typehealthcareplansor insuranceandis not compatiblewith all policies,procedures,
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solicitationprovisions,contractclauses,methods,or practicesof conductingacquisitionactions
asprescribedby theFAR.

Previousacquisitionsof TRJCAREManagedCareSupportContracts(MCSCs) haveproven
difficult andcomplexto awardandadminister. TheTRICARE nextgenerationof MCSCs
attemptsto addressproblemsexperiencedunderthe initial MCSC acquisitionsin developing
simplified andcost-effectiveacquisitions.Therequesteddeviationssupportthis effort.

BACKGROUND:

Prior Generationsof TRICARE MCSC. Commencingin 1993,7 TRICARE MCSCs were
awardedfor 12 geographicalregionswithin thecontinentalUnitedStates.As solicitedand
awarded,thecontractswerefor a basicstart-upcontract,with 5 optionperiodsof 12-months
eachfor deliveryof healthcare. Thecurrentcontractsarefixed pricefor all administrative
servicesandhealthcarecosts;however,thefixedpricefor healthcarecostsis subjectto
redeterminationthroughacomplexprocessknown astheBid PriceAdjustment(BPA), with
arisk sharingformulaunderwhich thecontractorsandthegovernmentshareincreasedcosts
or savings. ThepurposeoftheBPA is an attemptto adjustfor numerousfactorsimpacting
healthcarecostsnototherwisewithin thecontrolof thecontractor;e.g.,fluctuationsin the
numberofbeneficiariesreceivinghealthcarein military treatmentfacilities (MTFs).
Generally,themorecareprovidedin MTFs, thelesscarethat thecontractormustprovide,
andvice versa.

TheintentoftheBPA processandrisk sharingwas to mitigatetherisks inherentin
financially underwritingthedeliveryofhealthcare.Simplyput, therearean extraordinary
numberofvariableswhichmayaffecthealthcarecostsin thecontractoptionperiodsthat
cannotreasonablybe forecastedat thetime ofproposalpreparation.Duringthe5-yeartime
periodcoveredby theoptions,extraordinaryandunforeseenchangesin healthcaremay(and
do) occur. Therapiesthat werehighlyexperimental(ornon-existent)whenbids were
proposedmight becomethestandardof careduring thelife ofthecontract. Expensive
technologyandmedicationsmaybecomeavailablefor chronicandcommonconditions. As a
result,it hasprovenunreasonableto pursueTRICARE contractswith a fixed pricefor health
carecosts,evenwith aBPA process.

In addition,theBPA processrequiredcompilationofcomplexdatadetailingthe interaction
of theMTFs andcontractorhealthcaredeliverysystems. This datawasnotalwaysavailable
in atimely, comprehensive,andcrediblemanner,leadingto delaysin BPA resolutionand
disputeswith the contractors.

Thefixed pricenatureofthecontractsalsoresultedin undulycomplicatedproblemswith
changeorders.Thecontinualchangesin TRICAREstatutoryentitlementsdueto
congressionalmandatessignificantly contributesto thechangeorderdilemma. Adding
healthcarebenefitsand deliveryprocesschangesto thecontractsthroughnegotiatedchange
ordershasbecomeproblematic,duesubstantiallyto thedifficulty ofprojectingtheresulting
healthcarecostsfor futureoptionperiods. This in turn leadsto significantbacklogsin
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negotiatingchangeordersandotherrequestsfor equitableadjustments;all ofwhich
contributeto thelackofpredictabilityandstability in DoD’s annualhealthcarebudget.

Next Generationof MCSCs. Insteadof a fixedpricecontractsubjectto redetermination
throughtheBPA, TMA intendsan awardthat will combinecontracttypes. Thebasic
contractperiodwill involve astart-upperiodduringwhich thecontractorwill establish,staff,
andtestall administrativesystemsnecessaryto deliver, in coordinationwith MTFs,andpay
for healthcareauthorizedfor eligible beneficiariesunderthestatutoryentitlementprogram.
The contractwill include5 optionperiodsof 12-monthseachduringwhichhealthcarewill
actuallybedeliveredto, andpaid on behalfof, eligible beneficiaries.In recognitionofthe
needfor stability in administrationof thestatutoryentitlementprogram,avoidanceof
unnecessarydisruptionin healthcareproviderandpatientrelations,andthehigh costin
termsofmoneyandotherresourcesfor contractstart-upexperiencedby both thecontractor
andGovernment,it is thepresentintent of theContractingOfficer to exerciseall options
underthenextgenerationMCSC.

Healthcarecostswill beprovidedundera CPIF typearrangementunderwhich theonly
allowablecostswill bedefinedasthosedirectpaymentsfor healthcarewhich pass
TRICAREEncounterData(TED) editsfor healthcarea) furnishedto eligible TRICARE
beneficiaries,b) authorizedascoveredbenefits,c) furnishedby authorizedTRICARE
providers,andd) paidin conformancewith TRICARE reimbursementmethodologies.
Government-approvedresourcesharingexpenditures(in which thecontractorsuppliesa
healthcareprovideror otherhealthcareassetto a military healthcarefacility) will alsobe
allowedhealthcarecosts. Exceptfor theunderwritingfeeundertheCPIFarrangement,all
othercontractorcostsandprofit will be paidunderthefixed-prices(requirements)with
incentiveandawardfeesresultingfrom thecompetitivelynegotiatedcontractawards.

UndertheCPIFportionof thecontract,offerorswill proposea targetcostfor healthcare
only for thefirst optionperiodofperformancebut will proposean underwriting(target)fee
for everyoptionperiod. The actualunderwritingfeereceivedfor eachoptionperiodwill be
adjusted(subjectto positiveandnegativecaps)by a formulabasedon therelationshipof
total allowablehealthcarecoststo total targethealthcarecosts. Theunderwritingfeehasa
potentialto be negative-- i.e., if healthcarecostsoverrunthetargetcostsby a largeenough
amount,thecontractorwill notonly receivenounderwritingfeebut will loseequityput at
risk underthe contract. This approachis consistentwith thestatutorymandatefor “financial
underwriting”by TRICARE contractors.

Thetargethealthcarecostfor thefirst optionyearwill beestablishedthroughthe
competitivelynegotiatedoffersin responseto theRFP. It is our intentthat thetargethealth
carecostsfor all periodsafterthe first optionperiodwill be negotiatedprior to theexercise
ofeachoption. Theunderwritingfeefor eachoptionperiodwill be fixed at initial award
basedon thecompetitiveoffersin responseto theRFP. In theeventthecontractorandthe
Governmentcannotagreeupona targetcost for agivenoptionperiod,the targetcostwill be
determinedby a pre-setformulaspecifiedin thecontract. Thatformulaenvisionsanational
TRICARE costtrendfactor[basedon the allowableTRICARE healthcarecostsincurredby
theGovernmentfor all geographicalregionswithin the continentalUnitedStates(including
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thecontractor’sspecificregion~during the 12-monthperiodof theoptionbeingexercised
comparedto thenationalallowableTRICARE healthcarecostsincurredduring theprevious
12 monthoptionperiod]multipliedby thecontractor’sallowablehealthcarecostsfor the
contractperiodimmediatelyprior to theperiodfor whichthe option is beingexercised.
BecausetheformulaincludestheallowableTRICARE nationalhealthcarecostsincurred
during theperiodoftheoptionbeingexercised,theformulawill beappliedat theendof that
optionperiodto establishthetargetcostretroactivelyto thebeginningoftheoptionperiod.

This approachis an attemptto createan analogoussituationwith how commercialhealth
plans/insurersprice theirhealthcarebusiness.Giventhehighly volatile andunpredictable
natureofhealthcarecostsoverthe long term,commercialplansbasetheirannualpremiums
on theactualcostsofhealthcareincurredin theyearimmediatelyprecedingthenextpolicy
year. Therefore,commercialplansattemptto predictthecostsofhealthcareonly,for the
next 12-monthperiodandadjusttheirpremiumsaccordingly. TheTRICARE next
generationofMCSCswill adaptthisannualcostre-basinginto theCPIFportionofthe
contractin orderto makeourcostrealismanalysispracticableandmeaningful. Although the
TRICAREmethodofannualrebasingwill generallybeachievedthroughnegotiationof the
targethealthcarecostsfor the optionperiodprior to executionoftheoption,weenvisionrare
occasionswhenthedefaultformulawill resultin deferringestablishmentofthetargethealth
carecostsfrom theoutsetoftheoptionperioduntil theendoftheoptionperiod-- with
applicationretroactivelyto thebeginningoftheoptionperiod.

ANALYSIS OF DEVIATIONS:

Deviations from FAR 17.2O6(a~and FAR 15.404-1(dI(2)

UnderexistingGAO caselaw andFAR 15.404-1(d)(2),the Governmentis obligated,during
the evaluationofproposalson acost-reimbursementcontract,to undertakea costrealism
analysisto determinetheprobablecostofperformanceofeachofferor. Thecostrealism
analysesundertakenin thefirst roundof MCSC acquisitionswasat theheartofnearlyevery
protestfiled at GAO on eachMCSC. In thefirst MCSC(TRICARE Regions9, 10 & 12),
GAO ruledthat theagencyfailed to conductapropercostrealismanalysis. In thenext
MCSC award(TRICARERegion11) GAO upheldtheagencyaward,specificallyreviewing
andapprovingarevisedcostrealismanalysis.Subsequently,however,a nearlyidenticalcost
realismanalysisschemewasviewedas“mechanical”in aGAO reconsiderationdecision
sustainingaprotestinvolving theMCSCawardfor TRICARERegions2/5.

Clearly, thecostrealismanalysesundertakenby TMA with regardto the MCSC
procurementshavecausedGAO someconcern. We believethat this concernarises,to a
substantialdegree,from theveryuniqueandcomplexnatureof thetypeofcoststhat are
beingestimated.Generally,costrealismanalysisin costreimbursementacquisitionsfocus
on laborandattendantcosts. Thesecostsarefairly quantifiable--e.g.,thereis general
consensusoverwhatengineersmaycost,and generalagreementoverthetypesofcoststhat
makeup indirectrates.By contrast,MCSCs dealwith healthcare-- amuchmorenebulous
area.
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As noted,all contractorandsubcontractorcosts(otherthanhealthcarecosts)for
performanceofthecontractwill be includedin thefixed price(requirements)portionofthe
contract. TheCPIF portionofthiscontractwill only includethehealthcarecostsallowable
underspecifictermsof thecontract. Thesehealthcarecostsaremuch lesssubjectto
contractorcontrolthanlaborandrelatedcostsunderthetypical costreimbursementcontract.
Thecontractor’sability to controlhealthcarecostsis limited in severalsignificantways:

1. TRICARE is an entitlementprogram--anypersonmeetingstatutory
eligibility is entitledto receiveauthorizedhealthcare. Manyfactorsuncontrollableby
the contractororGovernmentinfluencea beneficiary’sdecisionto accesshealthcare
underTRICARE. For example,therearehundredsofthousandsofeligible beneficiaries
who maychoosenot to usesuchbenefitsdueto healthcarebenefitsavailablethrough
theiremploymentortheemploymentoftheirspouse. [Unlike commercialhealthplans,
TRICARE is almostalwaysa secondarypayerfor beneficiariescoveredby anotherhealth
plan.] Changesin theeconomymayleadto layoffs or reducedhealthcarebenefitsfor
thosestill employed. This in turn mayleadto substantialchangesin thenumberof
beneficiariesusingtheTRICAREsystem,alongwith attendanthealthcarecosts.

2. Overtwo-thirdsof all healthcareprovidedto TRICARE-eligible
beneficiariesis providedin the MTFs. Theavailability ofhealthcarein MTFs may
changedramaticallyduringfuturecontractoptionperiods. MTFs andbasesmaycloseor
military providersofhealthcaremaybe deployedin supportofmilitary operations,
substantiallyshifting theworkloadandcostsfor deliveringhealthcareto the contractor.
In addition,thousandsofreservistsmaybe calledto activeduty dueto anational
emergency,significantly increasingthenumberoffamily memberseligible for the
statutoryhealthcareentitlement. These,andothersimilar situations,will impacthealth
carecosts.

3. Oneof thecritical waysin which contractorsmanagehealthcarecosts
is throughtheamountstheypaytheirnetworkproviders. Thesearrangementsgenerally
reflecta discountfrom theceiling pricesetby law, theTRICAREMaximum Allowable
Charge(TMAC). Thesediscountsarealmostinvariablynegotiatedon a yearlybasis--

i.e., theratessetareguaranteedfor only oneyear. Therefore,it is very difficult to project
whatnetworkproviderswill bepaidmorethanone yearat atime.

4. High costtechnology,therapiesormedicationswhich arenon-existent
orconsideredunprovenwhenoffersarerequestedmaybecomethestandardofcare,with
attendanthealthcarecosts,for thousandsofbeneficiariesover thecourseofacontract
with 5 one-yearoptionperiods.

As aresult,theability ofthecontractor(or theGovernment)to projecthealthcarecostsfor
all optionperiodsis very problematic.TMA believesthat theability ofcostrealism
evaluatorsto projecthealthcarecostsoverfive optionyearsis so limited, givenall the
attendantvariables,thatanyprojectedprobablecostswouldbe impracticableandsubjectto
greatuncertainty.Therefore,it makeslittle ornosenseto requirethe governmentto
undertakea costrealismanalysisfor healthcarecostsfor all optionyearsofthecontract.
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By contrast,theGovernmenthasa reasonablebelief in its ability to analyzeproposedhealth
carecostsfor thefirst optionyearofperformance.This is dueto severalfactors. First,
providerdiscountsarealmostalwaysnegotiatedyearly. Therefore,theGovernmentcan
reasonablyanalyzeproposeddiscountratesforthefirst optionyearandcomparethemamong
offerors. Additionally, a one-yearperiod limits thedegreeto which changesin thedirect
caresystem,changesin enrolleepopulation,anddevelopmentofunanticipated
therapies/medicationsmayimpacthealthcarecosts. Finally, aspreviouslynoted,theprocess
will becomparableto pricingofcommercialhealthcareplans in recognitionofthe
exceptionallydynamichealthcareenvironment.

Suchaction,however,would be inconsistentwith theFAR clausesfor which deviationsare
requested.Theproposedcostrealismanalysiswould, asnoted,not estimatetheprobable
healthcarecostsofperformancefor all offerorsduringthelife ofthecontract.We believe
that theavailabilityofhealthcareunderwriting(target)feesandthehealthcaretargetcosts
for the first optionperiodwill enableTMA to do acostrealismanalysisofall probablecosts
ofperformanceoverwhich thecontractorandtheGovernmenthavesomepredictabilityat
thetime competitiveoffersare submitted. Predicting,at thetime of proposalsubmission,the
healthcarecostsfor optionperiods2 through5 that dependprimarily on thevolatile nature
of a healthcareentitlementprogramsubjectsanyevaluationto a highdegreeof uncertainty.
Failureto do so,however,imposesadegreeofrisk andjeopardyto the agencyfor technical
non-compliancewith theFAR requirement.Therefore,TMA seeksadeviationfrom FAR
17.206(a)andFAR 15.404-1(d)to excludehealthcaretargetcostsfor option periods2
through5 from evaluationofoffers for thoseoptionperiodsandfrom therequirementfor a
costrealismanalysisto determinetheprobablecostof performancefor eachofferor.

Deviations from FAR 52.216-1O(bI(1l

As previouslynoted,thetargethealthcarecostfor the first optionyearwill be established
throughthecompetitivelynegotiatedoffersin responseto theRFP. It is our intentthatthe
targethealthcarecostsfor all periodsafterthefirst optionperiodwill benegotiatedprior to
theexerciseof eachoption. Theunderwritingfeefor eachoptionperiodwill be fixed at
initial awardbasedon thecompetitiveoffersin responseto theRFP.

TMA believesthatnegotiationof thehealthcaretargetcoston a yearlybasiswill address
muchofthepreviouslydescribeduncertaintyinherentin predictinglong-termhealthcare
coststhat haveplaguedthecurrentMCSCs. However,theneedfor continuityofcontract
performancefor theuninterrupteddeliveryofastatutoryhealthcareentitlementrequiresa
contractsolutionshouldthepartiesnot reachagreementasto a targethealthcarecostfor a
givenoptionyearaftergood-faithnegotiations.In theabsenceofsomeform of a contract
defaultmechanismfor establishingatargetcost,thecontractingofficer couldbe in an
untenableposition;acceptingatargetcostwhichmaynot bedeterminedto be fair and
reasonableornot exercisingacontractoptionperiod,with theresultantoverwhelming
disruptionofanentitlementprogramfor millions of beneficiaries.
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Thedefault mechanismundertheproposedcontractwill bea formula,asdescribedabove,to
set thetargetcost. Thefollowing providesan exampleofhow theformulais intendedto
function:

Assumethat thecontractorandtheGovernmentwereunableto agree,30 daysprior to
endofan optionperiod 1 (OPt), to atargetcost for OptionPeriod2 (OP2). Thepre-set
contractformulawould establishthetargetcostfor 0P2equalto thatcontractor’s
allowablehealthcarecostsin OPI multiplied by theTRICARE nationaltrendin
allowablehealthcarecostsfrom OP1 to 0P2.(This wouldbe thecombinedtrendof
healthcarecostsfrom all threeTRICARE MCSCs.) This adjustmentwill becalculated
retroactively(i.e., aftertheendof0P2in this example)to allow measurementofthe
nationaltrendfrom onecontractyear(OP1) to thenext (OP2). Thus, if thecostsin the
particularregion for OP1 wereequalto $725million andtheTRICARE nationaltrendin
allowablehealthcarecostsfrom OP1 to 0P2was 10 percent(measuredfrom allowed
healthcarecostsfor all 3 TRICARE MCSCs),thentheadjustedtargetcost for 0P2for
this contractwould be $797.5million.

TheTRICAREnationaltrendin allowablehealthcarecostsfrom thepreviousyearto the
currentyearwill reflect the impactof currentnationalMTF workloadtrendsandtrendsin
allowablehealthcarecostsin general,including theimpactof changeordersimplementedin
all 3 TRICARE MCSCs. Thus,this mechanismimplicitly incorporatesthethreefactorsthat
arelikely to havethelargesteffect on trendsin allowablehealthcarecostsfrom oneyearto
thenext -- trendsin MTF deliveryofcare,nationaltrendsin healthcare(e.g.,medicalcare
inflation, introductionofhigh costtechnologyormedication,etc),andbenefitchangesin the
entitlementprogram-- becausetheimpactofall threewill be reflectedin thenationalcost
trend. As a result,TMA believesthattheproposedmechanismwill providea fair and
reasonabletargethealthcarecostfor a givencontractregion,in theeventthatthepartiesare
unableto negotiatea targetcostfor a givenoptionperiod.

Therefore,TMA requestsadeviationfrom FAR clause52.2l6-l0(b)(l), to readasfollows:
(additionsunderscored)

(1)...“Targetcost,” asusedin thiscontract,meanstheestimatedhealthcarecost
of thiscontractas initially or subseQuentlynegotiated,orasotherwisedeterminableby
apr,lyinga formulacontainedin thebasiccontract.

TMA notesthat theproposedconceptis consistentwith FAR 16.405-1(b),which indicates
that CPIFcontractsshallspecifyatargetcost. Theproposedcontractdoesindeed“specifya
targetcost,” eitherthroughbilateralnegotiationsoruseofthe formula,asdescribedabove,to
be incorporatedin thebasiccontract.

Although theformularesultsin applying anationaltrendfactorto thecontractor’sallowable
costsfor thepreviousoptionyearin establishingthetargetcostfor thenextoptionperiod,
TMA doesnotbelievetheformulaviolatestheprohibitionagainstacost-plus-percentage-of-
costsystemofcontractingunderFAR 16.102(c)because,amongothermatters,the
contractor’sunderwritingfeefor theoptionperiodwould not bebasedon apercentageofthe
contractor’sactualcostsfor thatoptionperiod.
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TMA believesthat theuniquenatureof TRICARE acquisitionsagainsupportsthe
appropriatenessofthis deviation.TheTRICARE environmentmakessucha retroactive
falibackformulanecessaryto accommodateunpredictabilityduring the optionperiod
exercisedrelatedto levelsof military healthcarefacility workload(dueto deploymentsof
providersofhealthcareformilitary operationsor contingencies),theunpredictabilityof
mandatedbenefitchangesthroughouttheoption yearunderastatutoryentitlementsprogram
(asopposedto thecommercialpracticeof maintainingastablebenefitpackageduringthe
currentyearcoveredby establishedpremiums),andtheunpredictablechangesin TRICARE
healthcaredeliveryandcosts(frequentlydueto advancesin high costtechnologies,
therapies,andpharmaceuticals).This risk mitigation shouldproducebettervaluefor the
Governmentby reducingtherisk premiumofferorswould proposein theirunderwriting
(target)fees. TMA anticipatesthatthe intendednegotiationprocesswill alsobemore
successfulin achievinga prospectivetargethealthcarecostif neitherpartyknows(during
thenegotiationprocess)thevalueofthedefaulttargetthat would applyif agreementis not
reachedthroughnegotiation.

Deviations from FAR 52.216.7

TheGovernmentrequeststhateachofthefollowing deviationsfrom FAR 52.216-7be

approvedandthattheredraftedclauseatTAB A be approved.

1. The frequencyofpaymentsshouldbechangedfrom not morethanonceevery
2 weeks(FAR 52.216-7(a))to everybusinessday. This will decreasethefinancial
burdenuponthecontractor.Eachcontractorwill payout an enormousamountofhealth
carecostson adaily basis. TheGovernmentwishesto avoidpayingany additionalcosts
for interestthatwould occurif thepaymentsto thecontractorwerenot immediately
reimbursed.More importantly, it is in thebestinterestofthe governmentto avoidany
disruptionofhealthcareto eligible beneficiaries. Increasingthe frequencyofthe
paymentsto thecontractorwill facilitatepromptpaymentsto healthcareproviders. This
in turn will avoidthepotentialdenialoftimely accessto healthcareservicesthatcould
occurif healthcareproviderssufferdelayedcashflow in theirbusinessoperations.

In addition,thephrase“in accordancewith FederalAcquisition Regulation(FAR)
subpart31.2 in effecton thedateof thiscontract”shouldbedeletedfrom this paragraph.
Sinceonly healthcarecostsare“allowablecosts” undertheCPIFportionofthis contract,
manyoftheprovisionsofFAR 31.2relatingto allowablecostsareinapplicable.

2. Theprovisionin FAR 52.216-7(a)(3)for interim contractfinancingpayments
is unnecessaryin view oftheavailabledaily paymentsandshouldbedeleted.

3. Theprovisionin FAR 52.216-7(b)for ReimbursingCostsmustbechanged
to correspondwith the limited allowablecostsintendedundertheCPIF portionof the
contract. TMA intendsto deletemanyportionsof FAR 52.216-7(b)andto redraftsome
oftheremainingportions.(Seeattachedredraftedclause.) Thefollowing commentsare
providedon theproposedredraftof FAR 52.216-7(b):
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(b) Reimbursingcosts. (I) For thepurposeofreimbursingallowable
costs,theterm“costs” includesonly thosedirecthealthcarecosts
submittedon vouchersthat, atthe time of therequestfor reimbursement
havepassedtheinitial TED edits,fully orprovisionally,aswell as
Government-approvedresourcesharingexpenditures,andthatthe
Contractorhasactuallypaidby check,electronicfundstransfer,or other
form ofactualpaymentfor healthcareunderthecontract. Thecosts
eligible for reimbursementarethehealthcarecostswhich passTED edits
involving healthcarefurnishedto an eligible beneficiary,healthcare
authorizedunderTRICARE, healthcarefurnishedby an authorized
TRICARE provider,andhealthcarecostsconsistentwith authorized
TRICARE reimbursementmethodologies,aswell asGovernment- -

approvedresourcesharingexpenditures.Costsreimbursedbasedon
voucherspassinginitial TED editsandresourcesharingcostsaresubject
to furtherauditandadjustmentsmadefor overpaymentsby the
Governmentif determinednot to qualify asan allowablecost. The
Government’sright to auditandrecovercostsdeterminednot to be
allowablehealthcarecostsis in additionto all rightsunderthe Inspection
of Servicesclause(FAR 52.246-5).

The uniquenatureof thiscontractrequirestheGovernmentto createa uniquedefinition
of “allowablecosts”undertheCPIFportionofthecontract.Thesolicitationdefines
“allowablecost”ashealthcarecoststhatpasstheTRICAREEncounterData(“TED”)
editsandGovernment-approvedresourcesharingexpenditures.HealthCareCostsare
definedasdirecthealthcarecoststhatareunderwrittenby thecontractor.The
Governmentwill beallowingonly actualhealthcarecostsandtheunderwriting(target)
feeto be reimbursedundertheCPIFportionof thecontract. All othercostsorexpenses
incurredin contractperformance,includingdirect/indirectcostsandprofitsunderthe
contractshallbeincludedin theadministrativefixed-priceportionofthe contract.Once
thecontractoradjudicatesandpaysahealthcareclaim andsubmitstheappropriate,
documentationfor TED edits,this will bedeemedan acceptableinvoiceorvoucheras
requiredby FAR 52.216-7(a)(l) andtheGovernmentwill reimbursethecontractoron a
daily basisfor theadjudicatedhealthcarecosts.

4. TheGovernmentproposesto deleteFAR 52.216-7(c)SmallBusiness
Concerns.Thisprovision oftheFAR providesthatsmall businessconcernsmayreceive
morefrequentpaymentsthanevery2 weeks. This clauseis unnecessarysincethe
Governmentanticipatesmakingpaymentsto thecontractoreverybusinessday.

5. TheGovernmentproposesto deleteFAR 52.216-7(d)Final IndirectCost
Rates. Thisprovisionis inapplicableto thisacquisition. TheGovernmentis only
requiredto reimbursetheContractorfor theactualhealthcarecoststhatpasstheTED
editsundertheCPIFportion ofthecontractandno indirectcostsareallowableunderthe
termsofthe CPIF portionofthecontract. TheOfferormustbid all its indirectcosts
underthe administrativefixed-price(requirements)portionof thecontract.
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6. TheGovernmentproposesto deleteFAR 52.216-7(e)Billing rates. This
provisionoftheFAR is inapplicableto this acquisition. Thebilling ratesareestablished
to allowthe Governmentto reimbursethecontractorbeforethefinal annualindirectcost
ratesareestablished.Sinceall indirectcostrateswill be proposedunderthe
administrativefixed-price (requirements)portionof thecontract,therewill notbe any
needfor the Governmentto establishbilling ratesin orderto reimbursetheContractor
undertheCPIFportionofthecontract. The Contractorwill be reimbursedunderthecost
portionof thecontractbasedupon actualhealthcarecoststhatpasstheTED edits.

7. TheGovernmentproposesto deleteFAR 52.216-7(1)Quick-closeout
procedures.This provisionoftheFAR is inapplicableto thisacquisition. TheQuick-
closeoutproceduresarein FAR 42.708andareapplicableto indirectcostrates. Since
therewill not beanyindirectcostsapplicableto theCPIF portionofthis contract,the
inclusionof theQuick-closeoutproceduresin this contractis unnecessary.

8. TheGovernmentproposesto modifyFAR 52.216(g)Auditsto includethe
following definition: “Audits’ asusedin this clause,includesauditsonstatisticallyvalid
samples.Theaudit resultswill beextrapolatedacrossall theTRICARE medicalclaims
for theregionsubmittedfor TED editsduringtheauditedperiodto determinetotal
unallowablecostsofthepopulationsampled,orwill beusedto determinethetotal
overpaymentorunderpaymentoftheTRICAREmedicalclaimspopulationsampledfor
theregion. Theresultsoftheauditswill beusedto adjustfor overpaymentsand
underpaymentsofhealthcarecostsprovisionallypaidfollowing TED edits. These
adjustmentsarein additionto theGovernment’srightsundertheInspectionof Services
Clause(FAR 52.246-5).” TheGovernmentauditsstatisticallyvalid samplesofmedical
careclaimsto determineif theclaimswereappropriatelypaid. The resultsoftheaudits
on thestatisticallyvalid samplesareappliedto thetotal TRICARE medicalclaims
populationfor theregion. Thismodificationwill clarify that thegovernmentdoesnot
audit eachmedicalcareclaim,but appliestheresultsof theaudit ofa statisticallyvalid
sampleto all themedicalcareclaimsfor theauditedperiod.

9. The Governmentproposesto delete,in FAR 52.216-7(h)(1), the language“in
accordancewith paragraph(d)(4)ofthis clause.” Thephrasemustbedeletedsincethere
is no longerparagraph(d)(4) in thesolicitation.

10. TheGovernmentproposesto deleteaportionofFAR 52.216-7(h)(2)Final
Payment.TheGovernmentproposesto deletethesentence,“Reasonableexpenses
incurredby theContractorfor securingrefunds,rebates,credits,orotheramountsshall be
allowablecostsif approvedby theContractingOfficer.” The acquisitionrequiresthatall
direct/indirectcostsandprofit for performanceof thecontractbeproposedunderthe
fixed-priceportionofthesolicitation. Healthcarecoststhatpassthe TED edits,
government-approvedresourcesharingcosts,andtheunderwritingfeewill betheonly
paymentsmadeundertheCPIFportionofthecontract.TheContractorwill notbe
allowedto seekreimbursementunderboth theadministrativefixed-priceportionof the
contractandthe CPIF portionofthecontract.
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TABA

PROPOSEDDRAFT OF REPLACEMENT CLAUSE FOR FAR 52.216-7

ALLOWABLE HEALTH CARE COST AND PAYMENT

(a) Invoicing. (1) TheGovernmentwill makepaymentsto theContractorwhenrequestedas
frequentlyaseveryGovernmentbusinessday, in amountsdeterminedto beallowablein
accordancewith thetermsofthis contract. Thesubmissionofhealthcarecoststhat passthe
TED editswill beconsideredan invoice for reimbursementof healthcarecosts. -

A contractorinvoicefor approvedresourcesharingexpenditureswill alsobereimbursedasan
allowablecost.

(2) Contractfinancingpaymentsarenotsubjectto the interestpenaltyprovisionsofthe
PromptPaymentAct. Interim paymentsmadeprior to thefinal paymentunderthecontractare
contractfinancingpayments,exceptinterimpaymentsif this contractcontainsAlternateI to the
clauseat 52.232-25.

In the eventthat theGovernmentrequiresanaudit orotherreviewof aspecificpaymentrequest
to ensurecompliancewith thetermsandconditionsofthecontract,thedesignatedpayment
office is not compelledto makepaymentby thespecifiedduedate.

(b) Reimbursingcosts. Forthepurposeofreimbursingallowablecosts,the term“costs” includes
only those--

(1) submittedon voucherseitherfor directhealthcarecoststhat, at thetime the
requestfor reimbursementhaspassedtheTED edits, fully orprovisionally,or for Government-
approvedresourcesharingexpenditures;~4,

(2) thattheContractorhasactuallypaidthecostsormadetheexpendituresby
issuinga check,electronicfundtransfer,or otherform of actualpaymentfor healthcareunder
thiscontract.

Thecostseligible for reimbursementarethehealthcarecoststhatpassTED editsinvolving
healthcarefurnishedto an eligible beneficiary,healthcareauthorizedunderTRICARE, health
carefurnishedby an authorizedTRICARE provider,andhealthcarecostsconsistentwith
authorizedTRICARE reimbursementmethodologies,aswell asGovernment-approvedresource
sharingexpenditures.Costsreimbursedbasedon voucherspassinginitial TED editsand
vouchersfor resourcesharingcostsaresubjectto furtherauditandpaymentadjustmentby the
Governmentif determinednot to qualify asanallowablecost. The Government’sright to audit
andrecovercostsdeterminednot to be allowablehealthcarecostsis in additionto all rights
undertheInspectionof Servicesclause(FAR 52.246-5).
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(d) Audit. At anytime or times beforefinal payment,thecontractingOfficer mayhavethe
Contractor’sinvoicesorvouchersandstatementsofcostaudited. “Audits” asusedin thisclause,
includesauditson statisticallyvalid samples.Theaudit resultswill be extrapolatedacrossall the
TRJCAREmedicalclaimsfor theregionsubmittedfor TED editsduring theauditedperiodto
determinethetotal overpaymentor underpaymentoftheTRICARE medicalclaimspopulation
sampledfor theregion. The resultsoftheauditswill beusedto adjustfor overpaymentsand
underpaymentsofhealthcarecosts. Theseadjustmentsarein additionto theGovernment’s
rightsundertheInspectionof ServicesClause(FAR 52.246-5).Any paymentmaybe--

(1) Reducedby amountsfoundby theContractingOfficer not to constituteallowable
costs;or

(2) Adjustedfor prior overpaymentsorunderpayments.

(e) Final Payment. (1) Uponapprovalofa completionvouchersubmittedby theContractor,and
upontheContractor’scompliancewith all termsofthiscontract,theGovernmentshallpromptly
payanybalanceofallowablecostsand thatpart ofthefee(if any)not previouslypaid.

(2)The Contractorshallpayto thegovernmentany refunds,rebates,credits,or other
amounts(includinginterest,if any)accruingto orreceivedby thecontractoror anyassignee
underthis contract,to theextentthat thoseamountsareproperlyallocableto costsfor which the
Contractorhasbeenreimbursedby theGovernment.Beforefinal paymentunderthis contract,
theContractorandeachassigneewhoseassignmentis in effectat thetime of final paymentshall
executeanddeliver--

(i) An assignmentto theGovernment,in form andsubstancesatisfactoryto the
ContractingOfficer, ofrefunds,rebates,credits,orotheramounts(includinginterest,if
any)properlyallocableto costsfor which theContractorhasbeenreimbursedby the
Governmentunderthis contract;and

(ii) A releasedischargingtheGovernment,its officers,agents,andemployeesfrom all
liabilities,obligations,andclaimsarisingout of orunderthis contract,except--

(A) Specifiedclaimsstatedin exactamounts,or in estimatedamountswhenthe
exactamountsarenot known;

(B) Claims(including reasonableincidentalexpenses)basedupon liabilities ofthe
Contractorto third partiesarisingout oftheperformanceofthis contract;
provided,that theclaimsarenotknownto thecontractoron thedateofthe
executionoftherelease,andthattheContractorgivesnoticeofthe claimsin
writing to theContractingOfficerwithin 6 yearsfollowing thereleasedateor
noticeof final paymentdate,whicheveris earlier.
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